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DIQEST: 

1. GAO has no basis to object to agency's 
rejection of protester's bid, submitted in a 
brand-name-or-equal procurement, on the 
basis that the bid was unreasonably high 
when the protester's bid was 48 percent 
higher than a nonresponsive bid submitted by 
the only other brand-name bidder and the 
protester's price did not reflect the 
economies of scale which might reasonably be 
expected since this procurement was for a 
quantity approximately 1,500 percent greater 
than that of a previous contract under which 
the protester had been paid a unit price 
comparable to its present bid. 

2. An impermissible auction situation is not 
created where an advertised solicitation is 
canceled because the bid prices received 
were excessive and the agency then uses a 
negotiated solicitation upon resolicitation. 

3. Protest against alleged improprieties in a 
solicitation which is filed after closing 
date for receipt of proposals is untimely. 

MIL-STD Corp. protests the General Services Adminis- 
tration's (GSA)  cancellation of invitation for bids ( I F B )  
No. FEN-EX-L303Y-l-A-3-24-83, for 2,284 slide hammers, 
and award of a contract under request for proposals ( R F P )  
No. FEN-EX-L303Y-l/N-8-5-83, the resolicitation for the 
same requirement. The protest with respect to solici- 
tation No. -3-24-83 is denied and the protest with 
respect to solicitation No. -8-5-83 is denied in part and 
dismissed in part. 

Solicitation No. -3-24-83, a small business set- 
aside, was issued on February 24, 1983 as a brand name or 
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e q u a l  p rocuremen t .  
t h e  f o l l o w i n g  b i d s  i n  r e s p o n s e  t o  t h e  s o l i c i t a t i o n :  

On March 24, GSA r e c e i v e d  and  opened 

B i d d e r  U n i t  P r i c e  

O.N.E., I n c .  $19.24 
P.R.  Machine Works, I n c .  21 - 8 2  
I n t e r n a t i o n a l  T o o l  & Machine 
Co. , I n c  29.94 

MIL-STD 32.39 
Hamco, I n c .  32.93 

L-K Tool Mfg. , I n c .  49.40 
Wilbourn  T o o l s  & Accessories 55.15 
AIW-Alton I r o n  Worksf  I n c .  118.00 

Advanced Energy  P r o d u c t s  35.74 

T o t a l  P r i c e  

$43,944 
49 837 

68,383 
73 ,979  
75,212 
81 ,630  

112 ,830 
125,963 
269,512 

The b i d s  o f  s e v e n  of t h e  f i r m s  r e s p o n d i n g  t o  t h e  
s o l i c i t a t i o n  were r e j e c t e d  as n o n r e s p o n s i v e :  t h e  b i d s  of 
O.N.E., Hamco and AIW were r e j e c t e d  f o r  f a i l u r e  t o  s u b m i t  
r e q u i r e d  d e s c r i p t i v e  l i t e r a t u r e ;  t h e  b i d  o f  P .R.  Machine 
was rejected f o r  t a k i n g  e x c e p t i o n  t o  t h e  payment  d u e  terms 
i n  t h e  s o l i c i t a t i o n ;  t h e  b i d s  of I n t e r n a t i o n a l  T o o l  and 
Wi lbourn  were r e j e c t e d  f o r  f a i l u r e  t o  acknowledge  a 
mater ia l  amendment; and  t h e  b i d  of L-K T o o l  was r e j e c t e d  
f o r  b e i n g  from a l a rge  b u s i n e s s .  

The b i d s  o f  t h e  t w o  r e m a i n i n g  b i d d e r s ,  MIL-STD and 
Advanced Energy ,  were d e t e r m i n e d  t o  b e  r e s p o n s i v e ,  b u t  
GSA d e t e r m i n e d  t h a t  c o n t r a c t i n g  w i t h  e i t h e r  o f  t h e s e  
f i r m s  was n o t  i n  t h e  best  i n t e r e s t  of t h e  government .  
A c c o r d i n g  t o  GSA, t h e  p r e v i o u s  c o n t r a c t  f o r  t h i s  item 
was e n t e r e d  i n t o  w i t h  MIL-STD i n  J a n u a r y  1983  f o r  139 
u n i t s  a t  a price of $35 per u n i t .  A l though  h e r e  MIL- 
STD, t h e  l o w  r e s p o n s i v e  b i d d e r ,  b i d  a price 7 .5  p e r c e n t  
below t h a t ,  GSA e x p e c t e d  a more s i g n i f i c a n t  d e c r e a s e  i n  t h e  
p r i c e  per  u n i t  i n  v i ew o f  t h e  a p p r o x i m a t e l y  1 ,500  p e r c e n t  
i n c r e a s e  i n  q u a n t i t y  f rom t h e  p r e v i o u s  p r o c u r e m e n t .  GSA 
also compared MIL-STD's pr ice  w i t h  t h a t  s u b m i t t e d  by  P . R .  
Machine ,  t h e  o n l y  other b r a n d  name m a n u f a c t u r e r  and pre- 
v i o u s  s u p p l i e r  s u b m i t t i n g  a b i d ,  and found  t h a t  MIL-STD's 
b i d  was 48 p e r c e n t  h i g h e r .  On t h e  b a s i s  of t h e s e  compari- 
s o n s  GSA d e t e r m i n e d  t h a t  MIL-STD's price was u n r e a s o n a b l e  
and c o n s e q u e n t l y  i t  c a n c e l e d  t h e  s o l i c i t a t i o n .  

Based  o n  t h e  r e s u l t s  o f  t h i s  s o l i c i t a t i o n ,  GSA d e t e r -  
mined t h a t  i t  was impract ical  to  s e c u r e  c o m p e t i t i o n  f o r  
t h i s  i t e m  by f o r m a l  a d v e r t i s i n g  and i t  t h e n  i s s u e d  so l ic i -  
t a t i o n  N o .  -8-5-83, a r e q u e s t  f o r  proposals. T h i s  so l ic i -  
t a t i o n  c o n t a i n e d  e s s e n t i a l l y  t h e  same terms and c o n d i t i o n s  
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o f  t h e  i n i t i a l  s o l i c i t a t i o n .  Award o f  a c o n t r a c t  u n d e r  t h e  
r e s o l i c i t a t i o n  h a s  b e e n  made n o t w i t h s t a n d i n g  t h e  f i l i n g  o f  
t h i s  protest .  

MIL-STD asserts t h a t  its b i d  and t h a t  o f  Advanced 
Energy  are r e a s o n a b l e  i n  compar i son  to  pr ices  r e c e i v e d  f rom 
p r e v i o u s  c o n t r a c t o r s  and  t h e r e f o r e  t h e  i n i t i a l  s o l i c i t a t i o n  
s h o u l d  n o t  have  been  c a n c e l e d .  S p e c i f i c a l l y ,  MIL-STD n o t e s  
t h a t  it r e c e i v e d  a c o n t r a c t  f o r  t h e  i d e n t i c a l  i t e m  i n  1982 
a t  a price o f  $38 per u n i t .  MIL-STD f u r t h e r  asserts t h a t  
it was improper to  compare i ts  b i d  t o  t h o s e  o f  nonrespon-  
s i v e  b i d d e r s  b e c a u s e  t h e  prices s u b m i t t e d  by t h o s e  b i d d e r s  
a l l e g e d l y  r e f l e c t  a m i s u n d e r s t a n d i n g  o f  t h e  s p e c i f i c a t i o n s  
and t h e  cos ts  which  would b e  i n c u r r e d  by t h e  m a n u f a c t u r e r .  

MIL-STD n e x t  a l l e g e s  t h a t  t h e  c a n c e l l a t i o n  o f  t h e  
i n v i t a t i o n  f o r  b i d s  and  t h e  s u b s e q u e n t  i s s u a n c e  o f  t h e  
r e q u e s t  f o r  proposals r e s u l t s  i n  a n  a u c t i o n  which  s h o u l d  
n o t  be p e r m i t t e d .  The protester appears t o  u s e  t h e  word 
" a u c t i o n "  i n  t w o  s e n s e s .  F i r s t ,  MIL-STD c o n t e n d s  t h a t  to  
c o n d u c t  a s e c o n d  c o m p e t i t i o n  a f t e r  prices have  been  exposed 
u n d e r  t h e  f i r s t  s o l i c i t a t i o n  creates a n  a u c t i o n  s i t u a t i o n  
which  s h o u l d  n o t  b e  tolerated.  Second,  it s p e c u l a t e s  t h a t  
i n  t h e  c o n d u c t  o f  t h e  s e c o n d ,  n e g o t i a t e d  p r o c u r e m e n t ,  GSA 
w i l l  e n g a g e  i n  t h e  type o f  " a u c t i o n  t e c h n i q u e "  p r o h i b i t e d  
by F e d e r a l  P r o c u r e m e n t  R e g u l a t i o n s  (FPR) 5 1-3.805-1(b)  
(amend. 1 5 3 ,  Sep tember  1 9 7 5 ) .  I n  c o r r e s p o n d e n c e  f i l e d  
s h o r t l y  a f t e r  t h e  s e c o n d  s o l i c i t a t i o n  was i s s u e d ,  MIL-STD 
p r e d i c t e d  t h a t  GSA would r e p e a t e d l y  a s k  o f f e r o r s  t o  s u b m i t  
r e v i s e d  pr ices ,  e a c h  i n s t a n c e  o f  which  t h e  protester s t a t e s  
would be a n  MIL-STD a d d s  t h a t  s i n c e  i t  and 
Advanced Energy  s u b m i t t e d  r e s p o n s i v e ,  c o m p e t i t i v e  b i d s  i n  
r e s p o n s e  t o  t h e  i n i t i a l  s o l i c i t a t i o n ,  t h e r e  w a s  no  l e g a l  
j u s t i f i c a t i o n  f o r  r e s o l i c i t i n g  o n  a n e g o t i a t e d  bas i s  
i n s t e a d  of o n  a n  a d v e r t i s e d  o n e .  

A s  a g e n e r a l  r u l e ,  c a n c e l l a t i o n  o f  a n  a d v e r t i s e d  
s o l i c i t a t i o n  a f t e r  b i d  o p e n i n g  is improper a b s e n t  a 
c o g e n t  and  c o m p e l l i n g  r e a s o n .  IFR, I n c . ,  B-209929, 
May 1 7 ,  1983, 83-1 CPD 524. However, FPR S 1-2.404- 
l ( b ) ( 5 )  a u t h o r i z e s  c a n c e l l a t i o n  f o r  a c o m p e l l i n g  rea- 
s o n ,  s u c h  as where  " a l l  o t h e r w i s e  a c c e p t a b l e  b i d s  
r e c e i v e d  are a t  u n r e a s o n a b l e  prices." Our O f f i c e  h a s  
s t a t e d  t h a t  a d e t e r m i n a t i o n  c o n c e r n i n g  price unreason-  
a b l e n e s s  is a matter of a d m i n i s t r a t i v e  d i s c r e t i o n  which  
w e  w i l l  n o t  q u e s t i o n  a b s e n t  a showing of f r a u d  o r  bad 
f a i t h .  P h o t o  Data, I n c . ,  B-208272, March 22,  1983 ,  83-1 
CPD 281 .  I n  t h i s  respect, w e  have  r e c o g n i z e d  t h a t  a 
d e t e r m i n a t i o n  o f  price u n r e a s o n a b l e n e s s  may be b a s e d  
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upon a compar i son  w i t h  s u c h  f a c t o r s  as government  e s t i -  
mates, past  p r o c u r e m e n t  h i s t o r y ,  c u r r e n t  m a r k e t  c o n d i t i o n s  
or any  o t h e r  r e l e v a n t  factors ,  i n c l u d i n g  a n y  which  have  
been  r e v e a l e d  by  t h e  b i d d i n g .  Omega  C o n t a i n e r ,  I n c . ,  
B-206858.2, November 26, 1982 ,  82-2 CPD 475. 

GSA d e t e r m i n e d  MIL-STD's b i d  to  b e  u n r e a s o n a b l e  
b e c a u s e  (1) MIL-STD's price was 48 p e r c e n t  h i g h e r  t h a n  t h a t  
o f  t h e  o n l y  o t h e r  brand-name b i d d e r ,  P.R. Machine,  and  ( 2 )  
t h e  q u a n t i t y  p r o c u r e d  h e r e  was a p p r o x i m a t e l y  1 , 5 0 0  p e r c e n t  
h i g h e r  t h a n  a p r e v i o u s  c o n t r a c t  u n d e r  which MIL-STD had 
been  p a i d  a price comparable t o  its p r e s e n t  b i d .  

W e  b e l i e v e  some c a u t i o n  s h o u l d  b e  e x e r c i s e d  i n  u s i n g  
n o n r e s p o n s i v e  b i d s  as t h e  b a s i s  f o r  f i n d i n g  a n o t h e r  b i d -  
der ' s  price t o  be u n r e a s o n a b l e ,  a l t h o u g h  i t  is p e r m i s s i b l e  
to  c o n s i d e r  n o n r e s p o n s i v e  b i d s  i n  d e t e r m i n i n g  t h e  r e a s o n -  
a b l e n e s s  of a b i d ,  u n l e s s  t h e  n o n r e s p o n s i v e n e s s  a f f e c t e d  
t h e  b i d  price. T h e a t r i c a l  E l e c t r o n i c s  Corp., B-200361, 
F e b r u a r y  11, 1981 ,  81-1 CPD 93. The n o n r e s p o n s i v e n e s s  of 
P.R. Machine ' s  b i d  r e l a t e d  to  t h e  b i d  price i n  t h a t  i ts b i d  
w a s  p remised  on  t h e  f i r m  b e i n g  p a i d  by t h e  gove rnmen t  20 
d a y s  a f t e r  i t  f u r n i s h e d  t h e  s l i d e  hammers i n s t e a d  of 30 
d a y s  as  p r o v i d e d  f o r  i n  t h e  s o l i c i t a t i o n  and t h u s  i ts  b i d  
price may have  b e e n  h i g h e r  had i t  r e a l i z e d  t h a t  i t  would 
h a v e  to wait a n  a d d i t i o n a l  1 0  d a y s  b e f o r e  r e c e i v i n g  pay- 
ment .  Moreover ,  as w e  s t a t e d  i n  T h e a t r i c a l  E l e c t r o n i c s  
Corp., s u p r a ,  i t  is n o t  a good pract ice  t o  b a s e  a d e t e r m i -  
n a t i o n  of price u n r e a s o n a b l e n e s s  o n l y  o n  a c o m p a r i s o n  w i t h  
a n o n r e s p o n s i v e  b i d  b e c a u s e  i t  is  d i f f i c u l t  t o  t e l l  w h e t h e r  
t h e  n o n r e s p o n s i v e  b i d d e r  s e r i o u s l y  wished  to  have  i t s  b i d  
a c c e p t e d .  T h u s ,  had GSA r e l i e d  s o l e l y  on  t h e  compar i son  
be tween t h e  b i d s  of P.R.  Machine and MIL-STD, i t  may n o t  
have  had a r e a s o n a b l e  bas i s  f o r  its d e t e r m i n a t i o n  of pr ice  
u n r e a s o n a b l e n e s s .  

However, t h e  agency also b a s e d  its d e t e r m i n a t i o n  on  
t h e  expectation t h a t  a lower b i d  pr ice  would r e s u l t  f rom 
t h e  a p p r o x i m a t e l y  1 , 5 0 0  p e r c e n t  i n c r e a s e  i n  q u a n t i t y  o v e r  
t h e  J a n u a r y  1983 p r o c u r e m e n t .  A l though  GSA d o e s  n o t  
document  why i t  expects lower prices t h a n  u n d e r  p r e v i o u s  
c o n t r a c t s  f o r  t h i s  i t e m ,  t h e r e  is a log ica l  a s s u m p t i o n  t h a t  
lower prices s h o u l d  be o b t a i n e d  as a r e s u l t  of economies  o f  
scale: t h e r e  w i l l  b e  much greater q u a n t i t i e s  of t h e  i t e m  
p roduced  h e r e  t h a n  u n d e r  t h e  J a n u a r y  1983 p r o c u r e m e n t  and 
c o n s e q u e n t l y  t h e r e  s h o u l d  b e  lower p r o d u c t i o n  costs and 
t h u s  lower prices per  u n i t .  MIL-STD's claim t h a t  i ts  b i d  
price was r e a s o n a b l e  b e c a u s e  i t  is lower t h a n  i t s  1982 
c o n t r a c t  f o r  t h i s  i t e m  is n o t  p e r s u a s i v e  b e c a u s e  it f a i l s  
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to show that the previous price was for a quantity similar 
to that involved here. We conclude that the difference 
between MIL-STD's bid price and both the only other bid 
received from a brand name manufacturer and the government 
estimate provides a reasonable basis for the determination 
of price unreasonableness and subsequent cancellation of 
the solicitat ion. 

We do not accept MIL-STD's contention that the can- 
cellation and resolicitation created an impermissible 
auction because, as we stated in Stewart-Thomas Industries, - Inc., 8-196295, March 5, 1980, 80-1 CPD 175, that argument 
leads to the illogical conclusion that, contrary to what is 
permitted in the regulations, unreasonable bid prices could 
not be rejected since those prices would be exposed and an 
attempt to get reasonable prices would constitute an imper- 
missible auction. Further, where, as here, an agency prop- 
erly cancels an advertised solicitation because the prices 
are unreasonable, it is authorized to then use a negotiated 

Bowers Construction Company, B-208164, November 2 9 7 2 ,  
82-2 CPD 482. Since the cancellation and resolicitation 
were in accordance with the governing legal requirements, 
an impermissible auction was not created. See N.V.  Philips , 
Gloellampenfabriken, B-207485.3, May 3, 198r83-1 CPD 467. e 

solicitation upon resolicitation. FPR S 1-3.214; R. S. 9 

Finally, MIL-STD's contention that the agency improp- 
erly used negotiation is untimely. Under our Bid Protest 
Procedures a protest against alleged improprieties in a 
solicitation must be filed prior to the closing date for 
receipt of proposals. 4 C.F.R. S 21.2(b)(l) (1983). This 
includes protests against the method of solicitation used 
by an agency. Scott Aviation, B-212063, June 24, 1983, , 

83-2 CPD 18. The closing date for receipt of proposals 
here was August 5 but this issue was not raised by MIL-STD 
until its letter of October 5, received by our Office on 
October 7, 2 months after the closing date, and it 
therefore is untimely and not for consideration. 

The protest is denied as to solicitaion No. -3-24-83 
and denied in part and dismissed in part as to solicitation 
NO. -8-5-83. 

&Comptroller h& da* General 
I of the United States 
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